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Memorandum 96-50

Quasi-Public Entity Hearings: Draft of Recommendation

Attached to this memorandum is a draft of the recommendation on quasi-

public entity hearings, revised in accordance with Commission decisions at the

June meeting.

At the June meeting Commission approved the recommendation, subject to

action on further information about the following matters:

— The Department of Corporations concern about physicians and surgeons

cooperative corporations which enter into indemnity, reciprocal, or

interinsurance contracts.

— The operation of the State Bar Court.

Attached as Exhibit p. 1 is a letter from Professor Gregory Ogden expressing

support for the recommendation, noting that it would promote the following

policies:

(1) Preventing arbitrary decision making through procedural protections.

(2) Providing uniform administrative procedures.

(3) Fostering alternative dispute resolution and informal hearings.

Physicians and Surgeons Cooperative Corporations

Insurance Code Section 1280.7 governs unincorporated interindemnity,

reciprocal, and interinsurance contracts between members of a cooperative

corporation consisting solely of physicians and surgeons licensed in California.

The purpose of these contracts is to indemnify for medical malpractice claims

against the members out of a collective reserve trust fund created by

contributions of the members.

The trust fund is administered by a board of trustees of the participating

members. The board may terminate a person’s membership for failure to comply

with any provision of the trust agreement. “[T]he person shall be given the right

to call for a hearing before the board of trustees ... at which hearing the person

shall be given the opportunity to demonstrate to the board of trustees that no

failure to comply has occurred or, if it has occurred, that it has been cured.” Ins.

Code § 1280.7(a)(9)(E).
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The Department of Corporations has noted that the proposal to apply the

Administrative Procedure Act to quasi-public entity hearings “may unjustifiably

affect” these physician and surgeon cooperative corporations. Arguably the

prescribed hearing does fall within the terms of the proposal — it is (i) imposed

by statute (ii) on a private entity created pursuant to statute (iii) for the purpose

of administration of a state function (i.e., in lieu of regulation by the Insurance

Commissioner or the Commissioner of Corporations), and (iv) there is no

administrative review of the decision.

The question is, would application of the Administrative Procedure Act to

these hearings cause a problem? The bill of rights requirements are generally

fairly modest, e.g., a copy of the hearing procedure, an unbiased hearing officer,

no ex parte communications allowed, etc. However, some of the requirements

could pose significant problems for an entity such as a volunteer board of

trustees of this type with minimal administrative structure. Perhaps the most

significant requirement in this context would be separation of functions, which

understandably could add substantial formality and expense to these hearings.

To the staff, this argues for narrowing the scope of the recommendation so it

is limited to specific entities created by statute (e.g., the Kiwifruit Commission or

the Escrow Agents Fidelity Corporation), and would not extend to entities such

as boards of trustees that are established pursuant to statute under

interindemnity, reciprocal, and interinsurance contracts between members of a

cooperative corporation.

This chapter applies to a decision by a private entity if all of the
following conditions are satisfied:

(1) The entity is created by or pursuant to statute for the
purpose of administration of a state function.

An alternative would be to go through the Administrative Procedure Act and

identify specific provisions that do not apply to hearings of this type. The staff

thinks this is a fairly hopeless task, since we would need to investigate the

circumstances of many different types of entities. It is simpler just to exclude

them for now, until we have some experience with application of the APA to

quasi-public entities.

State Bar Court

The issue arose at the June meeting whether the State Bar Court should be

excepted from the Administrative Procedure Act.
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On reviewing the statutes governing the State Bar Court and its operation, the

staff concludes that the State Bar Court already satisfies most of the requirements

of the Administrative Procedure Act. The person complained against is entitled

to notice and an opportunity to be heard, to present and rebut evidence, and to

issue subpoenas. Bus. & Prof. Code § 6085. The governing procedure is publicly

available. See Rules of Practice & Rules of Procedure. The hearing is open to

public observation. Bus. & Prof. Code § 6086.1; Rule 20. There is separation of

functions. Bus. & Prof. Code § 6086.5, 6086.65. The presiding officer is subject to

disqualification for bias. Rule 106. A written decision is required. Rule 1270. We

did not notice any express ex parte communications limitations, but these are

inherent in the judicial character of State Bar Court proceedings. We did not

notice any precedent decision provisions.

The staff concludes that we could apply the Administrative Procedure Act to

the State Bar Court without undue disruption. This would require express

language, since Business and Professions Code Section 6001 provides that:

No law of this state restricting, or prescribing a mode of
procedure for the exercise of powers of state public bodies or state
agencies, or classes thereof, including, but not by way of limitation,
the provisions contained in Division 3 (commencing with Section
11000) ... of Title 2 of the Government Code, shall be applicable to
the State Bar, unless the Legislature expressly so declares.

On the other hand, the State Bar Court procedures are full of due process,

probably far more than any state agency, not to mention other quasi-public

entities. The fundamental defects we have noted in quasi-public entity

proceedings are not present in State Bar Court proceedings. On balance, the staff

thinks it is preferable to let the existing statutory State Bar exemption stand. We

would add a sentence to the Comment that “This section does not apply to the

State Bar, including proceedings of the State Bar Court. See Bus. & Prof. Code §

6001.”

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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